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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 86-151- DM
ON BEHALF OF MSHA Case No. MD 86-35
YALE E. HENNESSEE
COVPLAI NANT 1604 Quarry and Pl ant
V.

ALAMO CEMENT COVPANY,
RESPONDENT

ORDER OF TEMPORARY REI NSTATEMENT

Appear ances: Frederick W Mncrief, Esq., Ofice of the Solicitor
U. S. Department of Labor, Arlington, Virginia,
for Conpl ai nant;
David M Thomas and Robert S. Banmbace, Esqs., Ful bright
& Jawor ski, Houston, Texas, for Respondent.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns an Application for Tenporary
Rei nstatement filed by MSHA on September 10, 1986, pursuant to
section 105(c)(2) of the Federal M ne Safety and Health Act of
1977, and Commission Rule 29 C.F. R 0O 2700.44(a), seeking the
tenporary reinstatement of the conplainant Yale E. Hennessee to
his position as an electrician at the respondent's 1604 Quarry
and Plant. MSHA has concl uded that the conplaint of
discrimnation filed by M. Hennessee is not frivolous. In
support of this conclusion, MSHA has filed an affidavit executed
by Wl bert B. Forbes, Chief of Special Investigations, Mtal and
NonAMet al Division, MSHA, Arlington, Virginia, a sunmary of the
al l eged discrimnatory action, and a hand-witten statenent by
M. Hennessee in support of his conplaint.
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The respondent filed a request for a hearing pursuant to 29
C.F.R 0O 2700.44(b). By agreenent of the parties, a hearing was
schedul ed for Cctober 15, 1986, but it was cancell ed because of
certain budgetary constraints. It was subsequently reschedul ed
and held in San Antoni o, Texas, on Cctober 23, 1986, and the
parti es appeared and participated fully therein.

| ssue

The issue presented in this proceeding is whether or not
MSHA' s conpl ai nt on behal f of M. Hennessee is frivol ous.

MSHA' s Testinmony and Evi dence

Yal e E. Hennessee, confirmed that until his discharge on
April 17, 1986, he was enployed by the respondent as a
i nstrumentation technician or electrician. In his opinion, he was
di scharged because "I refused to be bullied" into doing sonething
whi ch he believed was unsafe, nanely, the renoval of a nmotor from
t he bottom of clinker donme 2 which was littered with clinker and
whi ch presented a slip and fall hazard.

M. Hennessee stated that on the afternoon of April 17,
1986, production foreman Frank Garcia requested Danmon Smith to
repair a burned out motor on a feeder |ocated at the No. 2
clinker dome. M. Smith asked himto assist in the repairs, and
they took a replacement nmotor to the area with a hand truck. The
not or was taken down a sl oping concrete wal kway or ranmp tunne
whi ch was sl oped at approxi mately 30 degrees. The ranp had
handrails on both sides, and M. Smth had one hand on the rai
and one hand on the truck, as did M. Hennessee. The notor
wei ghed approxi mately 100 to 110 pounds, and the ranmp was
littered with 8 to 10 inches of clinker ranging from "smal |l
mar bl e" size to "golf ball" size

M. Hennessee stated that while taking the nmotor down the
ranp, he and M. Smith lost their bal ance several tines because
of the clinker, and had sone difficulty in transporting the notor
down the ranp because of the slippery footing. He stated that the
belt had been buried the evening before with spillage, and that
the normal practice is to clean up and renove the clinker from
the belt.

M. Hennessee stated that after the burned out notor was
changed out, he and M. Smith decided to |eave the old notor in
the done and they placed it out of the way. They decided not to
take it out because of the trouble they had in bringing it in,
and they did not believe that they could have renoved it safely.
They al so considered the fact that there were two other nmotors in
t he war ehouse, and they did not
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believe it was necessary to i medi ately renove the burned out
mot or fromthe area. M. Hennessee stated that had the old notor
been needed, he woul d have renoved it.

M. Hennessee stated that after replacing the burned out
notor, he left the done area to renove his | ock-out device from
the notor breaker and that the slippery footing condition of the
ranp still existed as he exited the area. M. Smith renai ned
behind to replace the nmotor guard and to check out the notor
rotation. M. Hennessee then called the control room and i nformed
Foreman Honer Zapata that the notor had been repaired and that he
shoul d check the feeder belt flow He did not inform M. Zapata
that the burned out notor had not been renopved.

M. Hennessee stated that at approximately 3:45 p.m, he and
M. Smith were in the shop cleaning up. Their work shift ended at
4:30 p.m M. Garcia cane to the shop and informed themthat the
not or whi ch they had installed was not operating properly, and
that they had not replaced the guard or renoved the old notor.
M. Hennessee stated that M. Garcia was belligerent and accused
them of not doing the job right. He also indicated that M.
Garcia told themif they could not do the job right he no I onger
needed them and that they could "punch out.” M. Hennessee stated
that he attenpted to explain the situation to M. Garcia but that
he woul d not I|isten.

M. Hennessee stated that after the confrontation with M.
Garcia, he and M. Snmith went to see their supervisor Bob Pratt.
M. Garcia and plant manager Ed Pierce were there, and M.
Hennessee inforned M. Pierce that he did not have to put up with
M. Garcia' s abuse and harrassnment. He also informed M. Pierce
that unl ess the done wal kway ranp was cl eaned up, he woul d not
renove the old notor. He also informed M. Pierce that the
wal kway ranp was unsafe. M. Pierce asked himto "cool off" and
advi sed himthat he would go to the dome ranp area to check it
out .

M. Hennessee stated that M. Pierce and M. Garcia then
left to check out the ranp. Upon their return, M. Pierce advised
hi m t hat he and anot her enpl oyee had renoved the burned out notor
by carrying it out of the done by neans of a rag placed through
the notor eyelet. M. Pierce also infornmed himthat the ranmp
wal kway was "totally cleaned" and safe.

M. Hennessee stated that M. Pratt then told himto go hone
and "cool off." M. Hennessee left the mne and took his tools
with him He did so because he believed his dism ssal was
"imnent." M. Hennessee stated that he advised
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M. Pratt that he did not renmpbve the old notor because he
believed it could not be renoved safely.

M. Hennessee stated that he |later spoke with M. Pratt, and
he was asked to wite a letter stating his position and to neet
with M. Pratt on April 18, 1986, to discuss the matter further
M. Hennessee was then summoned to a neeting on April 22, 1986,
and present were M. Pratt, M. Pierce, and personnel manager
Gal i ndo.

M. Hennessee stated that when he went to the April 22,
nmeeting he assuned he woul d be reprimnded. In fact, he was
term nated for insubordinati on because of his refusal to renmove
t he burned out notor.

M. Hennessee confirmed that since his term nation he has
not had regul ar enploynment, but has done contract |abor and
sub-contracting work. He also confirmed that he felt some loyalty
to the respondent because they took care of himwhen he was
previously injured on the job. He also indicated that the
respondent sent himfor training at a G E. school in Virginia, in
January, 1986, and that he was al ways available and willing to
work overtime, and responded to requests to work evenings to
sol ve problens as required by the respondent.

On cross-exam nation, M. Hennessee conceded that in his
April 20, 1986, statenment to the respondent he did not nention
his prior injury or that this was a consideration in his refusa
to renove the notor fromthe dome area. He confirmed that he
filed his discrimnation conplaint with MSHA on April 23, the day
following his term nation. He confirmed that he was angry on
April 17, and that he was "carried away" and "let his nouth get
away fromhim' over the incident with M. Garcia. He al so
confirmed that after his termination, he nmade up his nind to do
what he could to save his job

M. Hennessee reiterated that the done wal kway ranp area was
unsafe when he went down with M. Smith with the notor, and that
it was unsafe when he left the area after changing out the notor.
He stated that he did not clean up the ranp area before taking
the notor down because he had never been expected to do so in the
past .

M. Hennessee confirmed that the plant is non-union, and
that the respondent has rules requiring persons who perform work
to clean up their work areas when the work is conpleted. He al so
confirmed that he did not request anyone to clean up the ramp
area before he and M. Smith took in the replacenment notor.
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M. Hennessee reiterated that M. Garcia was belligerent and
accused himof failing to repair the notor, failing to repl ace
the notor guard, and failing to renmove the old nmotor. He
confirmed that he advised M. Pratt that he would not work if he
had to take abuse, and would instead quit. He confirnmed that M.
Pi erce heard his conments in this regard.

M. Hennessee confirmed that he never returned to the ranp
area on April 17, after he was told to go home, and coul d not
have known that the area was unsafe. He also confirmed that his
prior statement made no reference to running the hand-truck with
the notor into the ranmp wall, and that he had not notified anyone
that he had |l eft the burned out motor in the done.

MSHA | nspector Paul Bel anger confirnmed that he conducted the
i nvestigation of M. Hennessee's conplaint. He confirned that he
found no basis for concluding that M. Hennessee viol ated any
conmpany rules, and no one related to himthat there were other
ti mes when equi pment was left at work sites after the work was
conpl et ed

M. Bel anger stated that when he inspected the wal kway ranp
area in question it was in good condition and safe. He confirmed
t hat managenent personnel seened to be aware of the fact that the
ranp area had spillage problens. He stated that when he wal ked
the ranp he nade certain to hold onto the handrail. Although he
observed sone clinkers on the ranp and |lost his footing, the ramp
condition did not warrant the issuance of a citation

M. Bel anger confirmed that no one from m ne managenent
deni ed the existence of clinker spillage on the wal kway ranmp in
guestion, nor did they deny M. Hennessee's assertions that he
believed the condition of the ranmp was unsafe. M. Bel anger al so
confirmed that his investigation revealed that M. Hennessee was
an exenplary enpl oyee and that he had never refused any work in
the past, and had no prior personnel actions taken against him

M. Bel anger confirnmed that the respondent was cooperative
during his investigation and provided access to its enpl oyees.
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Respondent's Testi nony and Evi dence

Frank Garcia, production superintendent, confirmed that on
April 17, 1986, he assigned Danmon Smith the task of changi ng out
a burned out notor on the feeder in the Number 2 clinker done.
M. Smith said nothing to himabout the condition of the ranmp
wal kway. After conpletion of the work, Honmer Zapata advi sed him
that the wal kway ranp had been swept and cleaned and that a
"pat h" had been cleared of clinkers. M. Zapata also informed him
that the nmotor guard had been left off, that the old notor had
not been renmoved fromthe area, and that the feeder notor was
still not working properly. M. Garcia then confronted M. Smith
and M. Hennessee and told them"if they couldn't do the job
right to punch out."

M. Garcia stated that he believed that the wal kway ranp was
safe on April 17, and that the old motor could be safely renoved.
He confirnmed that he did not participate in the decision to
term nate M. Hennessee from his enploynent with the respondent.

On cross-exam nation, M. Garcia stated that when he
confronted M. Smith and M. Hennessee they said nothing to him
about any safety concerns. He reiterated that the ranp had been
cl eaned and that there was a clear 3Afoot w de "pathway"
extending the length of the 4Afoot w de ranp.

M. Garcia confirned that when M. Pierce brought out the

notor, he had to hold onto the wal kway railing, and that he did
so because he nmay have considered it unsafe. He expressed
agreement with M. Pierce's statenent of April 17, 1986,
i ncluding the statenent by M. Hennessee that he would still not
renove the notor the day after it was renoved by M. Pierce. M.
Garcia stated that it was his opinion that the wal kway ranp was
not unsafe on April 17, and that not no slip hazard existed.

Ed Pierce, respondent's works nmanager, confirnmed that he is
in charge of all plant production. He stated that M. Hennessee
was a good enpl oyee and that he spoke with himon April 17, at
approximately 3:30 p.m He stated that he encountered M. Garcia,
M. Hennessee, and M. Smith at that time and that they were
talking at the sane tine with regard to the notor repairs in
guestion. M. Hennessee stated that "you can get soneone to punch
in for me in the norning," and M. Pierce asked himto quiet
down. M. Garcia was conplaining that M. Smth and M. Hennessee
had not done their job of changing out the motor, and M. Snith
i nsisted that they
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had. M. Hennessee stated that he and M. Smith did not renove
the ol d notor because they believed it would have been unsafe to
do so.

M. Pierce stated that he and M. Garcia proceeded to the
ranp area, and M. Pierce observed that a "path" had been cl eared
on the ranp wal kway, and he believed that it was safe. He and
anot her enpl oyee brought out the old notor with no problenms. M.
Pierce confirned that clinker was present under the hand rail on
the left side of the ranp, and under the conveyor belt on the
ri ght side of the ranp.

M. Pierce stated that the nmotor guard was off, and that the
new not or appeared to have been installed properly but was
vi brating excessively. After renoving the old motor fromthe
area, he returned to the second floor break room and continued
his discussion with M. Hennessee. He informed M. Hennessee that
he considered the ranmp to be safe, and M. Hennessee informed him
that even so, he would not go to the done area the next day to
renove the notor.

M. Pierce stated that the decision to term nate M.
Hennessee was a "group decision"” reached on April 21, 1986, by
hi msel f, Vice President Jim Gordon, President Hopper, and M.
Gal i ndo. M. Hennessee was informed of the decision on April 22,
1986, when he was issued the "warning" and ternination notice
(exhibit CA1). M. Pierce stated that M. Hennessee was
term nated for insubordination because of his statement that he
woul d not on the next day renove the notor fromthe clinker donme
area in question. M. Pierce confirmed that M. Snmith was not
i nsubordi nate, and no action was taken against him and he is
still enployed with the respondent.

Gregory Fuentes, yard supervisor, stated that he was
responsi bl e for plant housekeepi ng. He confirmed that he was
aware of the dispute of April 17, between M. Garcia, M.
Hennessee, and M. Smith with regard to the replacenment of the
notor in the clinker done. M. Fuentes stated that at 12 noon on
that day he assigned contract enployees Davis and Hickey to clean
up and sweep the ranp wal kway area in question. He stated that
they finished this work at 3:00 p.m, and that he went to the
area and confirmed that it had been cleaned up. M. Fuentes
estimated that it took 2 hours to clean up the area. He stated
that M. Davis and M. Hickey cleared a path down the ranp by
sweepi ng the clinker under the belt, and that when the belt was
rendered operational again the clinker would have been | oaded on
the belt and taken out of the area.
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By agreement and stipulation, of the parties, respondent's
counsel proferred the testinony of electrical supervisor Robert
Pratt, Foreman Homer Zapata, and supervisor Rene Chevera.

The parties stipulated that if called to testify, M. Pratt
woul d confirmhis discussions with M. Hennessee concerning the
ci rcunst ances which pronpted his encounter with M. Garcia, and
M. Hennessee's reluctance to remove the burned out notor in
gquestion fromthe clinker done, including M. Hennessee's
statenment that he would not renove the notor the day follow ng
the incident in question on April 17, 1986.

The parties stipulated that if called to testify, M.
Chevera would confirmthat he and M. Pierce renoved the burned
out nmotor in question after M. Hennessee's refusal to do so, and
that the donme wal kway ranp area was cleaned up and safe to
travel .

The parties stipulated that if called to testify, M. Zapata
woul d confirmthat after being informed by M. Hennessee that he
and M. Smith had conpleted the job of changing out the burned
out motor, M. Zapata found that the old notor had not been
removed fromthe work area, that the notor guard was not in
pl ace, and that the replacenment notor was not operating properly.

Docunment ary Evi dence

The foll owi ng docunents were tendered by the conpl ai nant,
and received in evidence in this proceeding:

1. The Enpl oyee Warning Record and Term nation Notice issued
to M. Hennessee by the respondent term nating his enploynent on
April 22, 1986, for "Insubordination." (Exhibit CAl).

2. A copy of a work order dated April 15, 1986). (Exhibit
CA2) .

3. Eight copies of Respondent's No. 1 Finish MII
I nspection/ Checklists dated April 15, 16, 17, 1986. (Exhibit
CA3).

4. Four copies of Respondent's Safety and Health | nspection
Checklists dated April 15, 17, 18, 1986. (Exhibit CA4).
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5. April 17, 1986, statenent by respondent's Works Manager
Pierce. (Exhibit CA5).

6. Statenment incorporated in exhibit CAl, under "Conpany
Remar ks." (Exhibit CAB6).

7. Copy of respondent's "Work Rules." (Exhibit CA7).
8. Copy of respondent's safety policy (exhibit RA1).
Fi ndi ngs and Concl usi ons

As stated earlier, the issue in this limted proceeding at
this time is whether or not MSHA had made a reasonabl e and
credi bl e showing that the discrimnation conplaint filed on
behal f of M. Hennessee is not frivol ous.

Webster's New Col |l egi ate Dictionary defines the term
"frivolous" as "of little weight or inmportance."” Black's Law
Dictionary, Revised Fourth Edition, 1968, defines the term as
fol |l ows:

- - - "lacking in legal sufficiency”

- - - "clearly insufficient on its face"

- - - A"frivolous appeal is one presenting no justiciable
guestion and so readily recogni zabl e as devoid of any
merit on face of record that there is little prospect
that it can ever succeed"

M. Hennessee's testinony regarding the existence of clinker
spillage material on the wal kway ranp at dome No. 2 on April 17,
1986, is corroborated by the respondent's inspection checkli st
reports (exhibits CA3 and CA4). In addition, in his statement of
April 17, 1986, M. Pierce adnmtted that "there was sone clinker
in the wal kway going to the bottom of the dome" (exhibit CA5).

Al though M. Pierce states that the wal kway coul d be travelled
safely, he qualified his statenent by indicating that it could be
safely travelled "if you used the handrails." The statenment also
reflects that when M. Pierce and M. Garcia returned to the done
to retrieve the old notor left by M. Smth and M. Hennessee,

M. Pierce had to hold on to the handrail so that he woul d not
slip on the clinker. M. Pierce's statenent contains no assertion
that the wal kway had been cl eaned or swept so as to | eave any
"pat hway" clear of clinker

M. Pierce testified that when he and M. Garcia returned to
the done area, he observed that a "path" had been cleared

Ed
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of clinker. However, he conceded that clinker material stil
exi sted under the handrails and the belt.

Al t hough M. Garcia testified that the wal kway ranp was
clear of clinker, he indicated that a "pathway" 3Afeet w de had
been cl eared, but he did not indicate that the entire wi dth of
the ranp had been swept or cleared of the clinker. He also
i ndicated that M. Zapata informed himthat the ranp had been
swept clean, but that this information was given to himafter the
conpl etion of the work by M. Smith and M. Hennessee.

M. Fuentes testified he assigned enpl oyees Davis and Hi ckey
to clean the wal kway at 12 noon, and that it took them 2 hours to
do the work. He stated that the work was conpleted at 3:00 p. m,
when M. Fuentes went to the area to confirmthat the cleanup had
been done. However, M. Fuentes confirmed that all of the clinker
had not been renoved fromthe ranp, and that only a "pathway" had
been provided, and that the clinker had sinply been swept under
the belt and that it would be conpletely | oaded out when the belt
was agai n operati onal

The respondent's safety inspection checklist for April 17,
1986, reflects that upon an inspection of the plant conducted
between the hours of 2:00 p.m and 10:00 p.m, a hazard existed
on "ranmp to donme No. 2 clinker spillage." The checklist report
for April 18, 1986, reflects that an inspection conducted at 3:00
a.m, reflected tripping hazards under Donme No. 2 by the belt
feeder, and that scattered clinker nay have been present at that
same | ocation (exhibit CA4). Another report for the first shift
on April 17, 1986, reflects spillage at the LA27 belt, and
another report for the 10:00 p.m shift reflects spills at the
LA27 belt, and spillage at Dome No. 2 along the LA27 belt and
catwal k (exhibit CA3).

M. Hennessee's testinony and his prior statenments reflect a
consistent belief on his part that his reluctance to renove the
burned out nmotor after the conmpletion of his repair work on Apri
17, 1986, was based on his belief that the existence of clinker
material on the ranp wal kway rendered the ranp unsafe to traverse
with the notor. Further, M. Pierce's statement of April 17, 1986
(exhibit CA5), and his testinony, support M. Hennessee's
contention that he communi cated his safety concerns to M. Pierce
as the reason why he was reluctant to initially remve the burned
out motor fromthe donme after the conpletion of the job.
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M. Garcia's testinony that M. Smith said nothing to him about
the condition of the ranmp wal kway is contradicted by M.
Hennessee's statenent to Inspector Bel anger during an interview
on May 1, 1986. A copy of the interview was reviewed by nme in
canera, and it contains a statenent by M. Hennessee that M.
Smith informed himthat he told M. Garcia that the wal kway was
littered with clinker spillage, and that M. Smth wanted M.
Garcia to be aware of this fact in the event that M. Hennessee
and Snmith were held responsible if they were to fall on the ranp.

M. Garcia' s assertion that he was not made aware of any
clinker on the ranp is also contradicted by the narrative
"Conpany Remar ks" portion of the warning and term nati on deci sion
of April 22, 1986 (exhibit CAl). That statenent reflects that M.
Hennessee inforned M. Garcia that he would not return to take
the notor out of the dome because it was unsafe with spilled
clinker on the ramp and that he had nearly fallen when he and M.
Smith went down the ranp to install the new notor earlier

After careful review of the testinony, evidence, and
pl eadings filed in this matter, | conclude and find that it
raises a viable issue as to whether or not the incident which
pronmpted M. Hennessee's termnation, that is, his statement to
M. Pierce that he would not go to the done and renove the notor,
justified his term nation, or whether his refusal or reluctance
was in any way pronpted by his asserted belief that to retrieve
the notor in the circunstances then presented, was the result of
a reasonabl e belief on his part that to do so woul d expose himto
an injury, hazard, or danger.

In view of the foregoing, |I conclude and find that the
conplaint filed in this matter has nmerit and is not frivol ous.
Accordingly, | further conclude that pursuant to Commi ssion Rule

44, 29 C.F.R 0O 2700. 44(d), MsSHA's application for the tenporary
rei nstatenent of M. Hennessee pending a final determ nation of
his conmplaint on the nmerits should be granted.

ORDER

Respondent IS ORDERED to i mredi ately reinstate M. Hennessee
to his electrician's position at the prevailing wage rate for
that position and with the sane or equival ent duties as assigned
to himimmediately prior to his discharge.
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During the course of the hearing, MSHA' s counsel stated that MSHA
will soon file its discrimnation conplaint. The respondent wil

have a full opportunity to respond, and the parties will be
af forded an opportunity to be heard on the nerits of the
conplaint. They will be notified further as to the tine and pl ace

of the hearing.

Ceorge A. Koutras
Adm ni strative Law Judge



